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Emily Killin 
Strategic Planning Manager  
Victorian Planning Authority 
By email:   
 
29 April 2022  
 
Dear Emily  
 
Bass Coast Draft Amendment C152 – Wonthaggi North East precinct  
Further submission on new information  

I act for Krastoy Pty Ltd (Krastoy) in this matter. Please accept these submissions on behalf of and 
as further to those submissions provided by Krastoy to the VPA dated 20 December 2021.  

These submissions are primarily made in relation to the ‘New Work’ in relation to drainage and traffic 
matters provided by the VPA to submitters from 11 March 2022 and also address recent further 
correspondence regarding the relationship between existing section 173 agreements and the 
proposed DCP.  

Procedural fairness  

Krastoy takes this opportunity to record its frustration and disappointment over the handling of the 
public hearing process to date by the VPA.  

As an experienced growth areas developer and participant in many planning processes, it is observed 
by Krastoy that the process and steps taken by the VPA in this draft Amendment have been 
piecemeal, inefficient and confusing, to the detriment of procedural fairness for those submitters with 
real concerns regarding the strategic planning for this important growth precinct.  

Why this draft Amendment was nominated by the VPA as suitable for inclusion in the ‘fast track’ 
process is unclear.  

What is very clear, given the process to date since first placing the draft Amendment on informal 
exhibition in October 2020, is that much more work was required to be done to support the form of the 
draft Amendment before being put to the public and stakeholders for submissions. Had the draft 
Amendment followed the usual planning scheme amendment process, it would no doubt have 
received a much higher level of scrutiny before being placed on public exhibition. Instead, it is the 
submitters who are identifying fundamental issues requiring further detailed work in order for the draft 
Amendment to be considered acceptable for scrutiny by public hearing.  

The VPA Changes Report dated November 2021 noted that new functional designs and cost sheets 
would be provided in March 2022 for the following:  

 The main outfall to Powlett Ridge across 465 Heslop Road  

 Intersection IN-04  

 Intersection IN-09  

While that work was circulated in March 2022, significant further work and proposed (but as yet un-
costed) changes that were not identified in the Changes Report are now proposed and yet submitters 
still do not have the final details of these changes only four weeks out from the hearing.  
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Specifically, from Krastoy’s perspective (and presumably also other submitters), the VPA has:  

1. Obtained advice from another drainage expert (in addition to Engeny, Alluvium and Water 
Technology) following a review of the entire proposed drainage system from ‘first principles’. 
This advice (Craigie Report) has recommended a number of changes be made, which are all 
generally supported by Krastoy, but which require fundamental changes to be made to the 
proposed drainage system.  
 

2. Resisted provision of the Craigie Report when requested by Krastoy’s representative, in order 
to give submitters and their experts sufficient time to consider it before deadlines for these 
submissions and evidence. By its correspondence dated 17 March 2022, the VPA’s 
representatives stated that the Craigie Report needed to be read in conjunction with the 
updated Alluvium Functional Design Report, and that reviewing the Craigie Report without it 
‘would be a fruitless exercise and not give parties any certainty’. Somewhat ironically, the 
Craigie Report was ultimately provided on 8 April 2022, and the final Alluvium Functional 
Design Report was not provided until 29 April 2022.  
 

3. Failed to complete critical technical work with sufficient time before the approaching Tranche 
2 deadlines. The Craigie Report was provided to the VPA in December 2021. The final 
Alluvium Functional Design Report, which by the VPA’s letter dated 11 March 2022 was being 
updated ‘directly in response to the points raised’ in the Craigie Report, was not finalised and 
provided until 29 April 2022. The draft of it was not completed (by Alluvium’s own admission) 
by the time of the drainage expert briefing held on 12 April 2022. Experts attended that 
briefing without anything but the Craigie Report. The draft was provided late on 12 April 2022. 
The ‘server failure’ and ‘continuing technical difficulties’ causing the delay as stated by the 
VPA then became ‘further sensitivity testing’ needing to be undertaken.  
 
To have taken four months to complete work based on the Craigie Report, in the context of 
the VPA’s expectation that submitters should only be given 8 business days to review such 
information (over the school holiday/Easter/ANZAC day period) and the approaching Tranche 
2 deadlines for evidence and conclaves, is simply not fair. It reinforces that this draft 
Amendment was not ready for public hearing and squeezes the timeframe for submitters to 
properly understand the material and prepare for such hearing.  

 
4. Reversed its position on external apportionment for drainage projects, requiring yet more 

time, work and resources to be incurred in the ever-changing goalposts that the VPA has 
established.  

Krastoy reserves its position as to whether or not it will be able to adequately prepare for the 
forthcoming hearing in the time available and with respect to any potential application, including as to 
costs, that it may make.  

External apportionment  

The VPA has now done a ‘backflip’ on its November 2021 version of the DCP, which allocated 20% 
external apportionment to the majority of the drainage projects.  

The change in the VPA’s position is a matter that has the potential to materially and adversely affect 
many landowners and is a further ‘change’ to the proposed Amendment that ought to be publicly 
notified.  

It is not clear why the VPA considered that such an approach was appropriate in November 2021 but 
is not now. Presumably the Council’s submissions have influenced this change in position.  
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Krastoy strongly objects to the VPA’s and the Council’s position on apportionment of funding for the 
proposed DCP projects. The proposed DCP levy is extraordinarily high (based on the November 2021 
DCP) and part of this is due to the design and scope of projects catering for demand / usage external 
to the precinct.  

As stated in Krastoy’s submissions dated 20 December 2021, DCP projects should either:  

 Cater for external catchments, but accordingly include external apportionment of that 
cost; or  

 Not cater for external catchments and be reduced in design, land take and scope to cater 
for the precinct only, with 100% funding to the precinct.  

Such approaches are well established, are consistent with the Development Contributions Guidelines 
for calculating the Main and External catchment areas, and are consistent with the underpinning 
principles of need, nexus, equity, accountability, transparency and reasonableness.  

The usage data provided by the VPA (in the Stantec and Alluvium work) confirms the appropriateness 
of external apportionment for transport and drainage projects. DCPs are never intended to 100% fund 
infrastructure. The Council has a number of other funding mechanisms available to it, and it can plan 
to utilise those over the long term nature of these projects.  

Updated drainage work  

It is clear that significant changes have been made to the proposed drainage strategy, rather than just 
some small ‘tweaks’.  

The Alluvium Functional Design Report, and all of the draft Amendment documents and background 
reports, do not address the fundamental issue that will be the downfall of the drainage strategy, being 
that it is an end-of-line strategy which has no timing or funding solutions for the ultimate works 
required at the northern end of the precinct (and beyond), notwithstanding that those parcels are not 
likely to be developed in the short-medium term.  

Alluvium has not considered the merit of interim works or the ability to establish parts of the ultimate 
works in sections, something that is clearly needed in order to see efficient, logical and orderly 
development in this precinct. Alluvium has not considered the drainage strategy prepared by Stormy 
Waters Solutions for the Parklands Coastal Estate site, which provides such a solution.  

The DCP costs, levy, land take and apportionment 

The proposed DCP needs updating, including regarding costings, land-take and apportionment, to 
reflect the new drainage work. The DCP also needs a thorough check. For example, there appears to 
be a discrepancy the DCP regarding the land-take for the western waterway.  

The VPA has not yet provided updated costings consequent upon the new design of the drainage 
infrastructure. Krastoy is therefore not in a position to review either the DCP costings or to properly 
brief its DCP and economic experts on the levy.  

While the SAC directed the VPA to circulate any Day 1 Amendment material on 6 May 2022, we 
anticipated that this material would be the VPA’s response to submissions received on the material 
exhibited last year, not fundamental changes to the Amendment documentation following on from 
further VPA drainage work.  

Once again, Krastoy reserves its position on this new material.  

The relationship between the section 173 agreements and the DCP 

As the VPA is aware, Krastoy’s primary position is that the Parklands Coastal Estate land, which is 
not only already zoned for urban purposes but is the subject of a section 173 agreement for 
infrastructure contributions, and is able to be developed independently of any of the DCP 
infrastructure, ought be excluded from the DCP (as per Mr Woodland’s evidence).  
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Its secondary position is that, if it is included within the DCP:  

 It should be credited for its proposed drainage works that will need to be built early to 
unlock development of the Estate and which will ultimately integrate with and benefit the 
ultimate drainage solution for the precinct; and  

 It should not be levied for projects that are included in its section 173 agreement, as such 
a proposal would constitute unlawful double dipping (as per Mr Hrelja’s evidence).  

The VPA commissioned an ‘options’ report by Mesh, which was produced in November 2021, that 
rejected Mr Woodland’s proposal but recommended that Option 2 (the HillPDA proposal) be pursued.  

The 2021 Changes Report is extremely confusing. It says that ‘Minor changes are proposed in the 
November 2021 DCP to acknowledge Option 2 and the steps Council will take as the Collecting 
Agency to implement the DCP where existing S173 Agreements apply.’  

However, the DCP documentation does not implement the HillPDA proposal, but rather seeks to 
apply the DCP levy to section 173 agreement land that does not have a permit.  

The DCP proposes that the conflict between existing section 173 agreements and the DCP levy be 
resolved as follows:  

The DCP assumes all affected parties honour the existing Section 173 Agreements on land 
that has the benefit of a permit. Where an existing section 173 agreement applies to land that 
does not have the benefit of a permit, any permit issued will include a condition that the 
existing section 173 agreement be ended as it pertains to the new permit land and that a new 
section 173 agreement be entered into in accordance with the DCP. 

On 2 March 2022, we wrote to your representative (HWL Ebsworth) regarding the proposed wording 
noting:  

As noted in the Krastoy submissions, there is clear authority that a planning permit cannot, as 
a matter of law, contain a condition that requires the ending or amending of a section 173 
agreement. So much is clear from the terms of the Planning and Environment Act 1987 and 
from Deputy President Helen Gibson’s decision in Sheradar Pty Ltd v Casey CC (includes 
Summary) (Red Dot) [2011] VCAT 1414.  

On 17 March 2022 your representatives responded as follows:  

In relation to the urgent issued [sic] that you raised we confirm that the following amendment, 
as shown in red, has been made to the draft DCP: 

For parcels subject to a pre-existing Section 173 Agreement  

The DCP assumes all affected parties honour the existing Section 173 Agreements 
on land that has the benefit of a permit. Where an existing section 173 agreement 
applies to land that does not have the benefit of a permit, any permit issued will 
include a condition that the existing section 173 agreement be ended and/or 
amended (by agreement) as it pertains to the new permit land and that a new section 
173 agreement be entered into in accordance with the DCP. 

We confirm that the above amendment to the draft DCP is in accordance with the Planning 
and Environment Act 1987 (Act) and that the decision in Sheradar Pty Ltd v Casey CC 
(includes Summary) (Red Dot) [2011] VCAT 1414 can be differentiated on its facts from the 
current planning scheme amendment process. 

It appears from the circulated documents that the VPA intends that land that is the subject of a section 
173 agreement will need to pay the full DCP levy, rather than exempting development from making 
contributions towards infrastructure projects that are the subject of section 173 agreements, as per 
the HillPDA ‘Option 2’.  
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Krastoy maintains its position set out in its December 2021 submission, notwithstanding the VPA’s 
proposed wording change. A permit condition imposing a requirement to end or amend a section 173 
agreement cannot be described as ‘voluntary’, and any such requirement would fall foul of the 
Planning and Environment Act 1987 for all of the reasons stated in Sheradar Pty Ltd v Casey CC 
(includes Summary) (Red Dot) [2011] VCAT 1414.  

If the VPA does not agree, we request that the VPA explain how the requirement is ‘voluntary’, and 
how the VPA says the decision in Sheradar Pty Ltd v Casey CC (includes Summary) (Red Dot) [2011] 
VCAT 1414 can be differentiated on its facts from the current planning scheme amendment process.  

 
Yours sincerely  
 

 
 
Ellen Tarasenko 
Principal  
Polis Legal Pty Ltd  

  
  

 




