Beveridge Williams

Our Reference: -

27 January 2022 B
Melbourne Office
1 Glenferrie Road
PO Box 61

. . . . Malvern VIC 3144

Victorian Planning Authority Tel: (03) 9524 8888

C/o Wonthaggi NE PSP o

Level 25, 35 Collins Street peverdgewlioms.com.au

MELBOURNE VIC 3000

via email: [ IENE
Dear Sir / Madam,

RE: SUBMISSION TO THE REVISED WONTHAGGI NORTH EAST PRECINCT STRUCTURE PLAN, DEVELOPMENT
CONTRIBUTIONS PLAN, ASSOCIATED DOCUMENTS & BACKGROUND REPORTS
PROPERTY ID #5 - HESLOP ROAD NORTH WONTHAGGI

Beveridge Williams acts on behalf of BEW Family Investments Pty Ltd in relation to the above
matter.

Our client thanks the Victorian Planning Authority and Bass Coast Shire Council for progressing
the Wonthaggi North East Precinct Structure Plan, Development Contributions Plan, Native
Vegetation Precinct Plan, and other amendment material following the Tranche 1 hearing
that occurred in April 2021.

Our client is the owner of approximately 2 hectares of land formally known as Lot 2 PS302494N.
This property is identified as parcel identification number 5 in the Draft Wonthaggi North East
PSP and Draft Wonthaggi North East DCP.

Figure 1 - Subject site
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This submission is in response to the revised Wonthaggi North East Precinct Structure Plan (PSP),
Development Confributions Plan (DCP), Changes Report and associated background
documents, dated November 2021 and follows our previous submission to the PSP in November
2020 (see enclosed). In response to the exhibited changes, we raise the following concerns
and requests for clarification:

Public Open Space Contribution

. There is a discrepancy in the Public Open Space percentage included in Ré5 of the
PSP and the Schedule to Clause 53.01 for residential land. We understand the POS
calculation of 3.82% outlined in R65 has been calculated incorrectly as it includes
local reserves provided for under the DCP. We understand the correct percentage
should be 2.47% of NDHa.

Community Infrastructure Levy (CIL)

. There is inconsistency within the CIL which is payable per dwelling. Page 8 of the
Development Conftributions Plan (DCP) states the community infrastructure levy is
capped at $1,225 per dwelling, whilst Table 9 on page 35 shows that based on the
DCP costings for community infrastructure the CIL per Dwelling computes to be
$1,178.97. We seek clarification on why the VPA & Council are seeking to collect a
CIL thatis above what is required to deliver the nominated projects.

Existing Section 173 Agreements

) Section 5.3.1 of the DCP states that, the DCP assumes all affected parties honour the
existing Section 173 Agreements on land that has the benefit of a permit. Where an
existing section 173 agreement applies to land that does not have the benefit of a
permit, any permit issued will include a condition that the existing section 173
agreement be ended as it pertains to the new permit land and that a new section
173 agreement be entered into in accordance with the DCP.

. We seek clarification as to whether the draft DCP, and associated published
documents, are premised on any potential amendment to our client’s existing
Section 173 agreement? In the event that Parcel 5 continues to be developed
generally in accordance with the approved development plan, as endorsed by
Council on 21 September 2011, our client would strongly object to such a proposal.

Infrastructure

o We understand that there is an existing water main which runs along Fuller Road and
Heslop Road, however this does not appear to be shown on the plans in the PSP
document, specifically Plan 12 — Utilities. We would like to know whether this has been
considered.

Development Contributions Plan

o The development costs associated with the revised drainage strategy and functional
design as outlined in the Functional Design Report prepared by Alluvium appear to
have significantly increased on the basis of revised drainage strategy prepared by
Engeny and Functional Design Prepared by Alluvium. It appears that the DCP rate for
drainage has increased substantially. Has there been an independent review of the
costings prepared by Alluvium?



We thank you for the opportunity to register an addendum to our original submission in
response to Amendment C152basc. Should the matters identified above remain unresolved
and a Standing Advisory Committee is convened, we reserve the right to present our position
elaborating on our points in greater detail to the committee.

Should you have any queries, please do not hesitate to contact me via email

Yours faithfully,

AN
4V

BEVERIDGE WILLIAMS
On behalf of
BEW Family Investments Pty Ltd

Enclosures:

Endorsed Development Plan dated 21 September 2021.
Section 173 agreement reference AJ534369V
Submission to the draft Wonthaggi North East PSP
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Beveridge Williams

Our Reference: I}

30 November 2020

Melbourne Office

Victorian Planning Authority ;g'gg;ir]”e Road
Re: Wonthaggi North East PSP Malvern VIC 3144
Level 25, 35 Collins Street Tel: (03) 9524 8888
MELBOURNE VIC 3000

beveridgewiliams.com.au

Dear John Petrakos,

RE: SUBMISSION TO THE DRAFT WONTHAGGI NORTH-EAST PRECINCT STRUCTURE PLAN
PROPERTY ID #5 — HESLOP ROAD NORTH WONTHAGGI

Beveridge Williams acts on behalf of BEW Family Investments Pty Ltd in relation to the above
mafter.

Our client is the owner of approximately 2 hectares of land formally known as Lot 2 PS302494N.
This property is identified as parcel identification number 5 in the Draft Wonthaggi North East
PSP and Draft Wonthaggi North East DCP.

Following a review of the Draft Wonthaggi North East PSP, the Draft Wonthaggi North East DCP
and the proposed planning controls as they apply to Property ID # 5, our client strongly objects
to Bass Coast Planning Scheme Amendment C152basc. The objection is based on the
following:

e Property ID No. 5 is currently zoned General Residential Zone Schedule 1 and is
affected by the Development Plan Overlay Schedule 21. Development Plan Overlay
Schedule 21 relates to the Wonthaggi North-East Growth Area.

The current DPO21 requires the landowner to enter into a Section 173 Agreement for
the provision of infrastructure and community services. The subject land was included
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in discussions relating to development infrastructure as part of the Summerfields Estate
and (Property ID No.s 2, 3 and 4) and the Northern Views Estate (Property ID No. 6).
Accordingly, the Certificate of Title includes an existing and still current Section 173
Agreement (Instrument No. AJ534369V).

The Section 173 Agreement identfifies infrastructure items and maximum amounts payable for
development infrastructure. Specifically, the Section 173 Agreement notes under Section
2.1.2.2 'The maximum Contribution payable by BEW to Council is $108,429.00" plus indexation.

The draft DCP identifies a development contribution for Property ID No. 5 of $333,298 which is
significantly greater that what has been negotiated and agreed between parties.

Itis submitted that Draft DCP is onerous and breaches Clause 2.3 of the Section 173 Agreement
which states:

‘The Parties agree that should an Owner have paid fo the Council the total amount of
its conftribution as set out in clauses 2.1.2.1-2.1.2.3 of this Agreement (as indexed) prior
fo the issue of the Statement of Compliance for the final stage of subdivision for that
Owner’s part of the Subject Land, the parties agree that no further Contribution will be
due to be paid by the Owner under this Agreement with respect fo the development
of its part of the Subject Land’.

It is also submitted that Draft DCP breaches Clause 5.4 of the Section 173 Agreement which,
with respect to Council, states that:

‘It will not propose, exhibit or adopt any future amendment to the Planning Scheme
which applied to the Subject Land and concerns development or open space
contributions that is inconsistent with this Agreement’.

Our client requests that the Wonthaggi North East Development Contributions Plan be
removed from Property ID No. 5 in its entirety.

In addition to the above, we request that an access onto Heslops Road be included in the PSP
to allow for the development of their land. Without access to Heslops Road, the site will be
effectively landlocked and the ability to develop the site will be at the behest of the
neighbouring developers.

We thank you for the opportunity fo register our submission fo Amendment C152basc. Should
the matters identified above remain unresolved and a planning panel is convened, we reserve
the right to present our position fo the independent panel.

Should you have any queries, please do not hesitate to contact me via email

Yours sincerely,

FIONA WIFFRIE

Senior Town Planner
BEVERIDGE WILLIAMS

enc: Endorsed Development Plan under DPO21.


mailto:wiffrief@bevwill.com.au
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111 TN 1111111010
APPLICATION BY A RESPONSIBLE AUTHORITY FOR THE MAKIN<., vr A
RECORDING OF AN AGREEMENT

Planning and Environment Act 1987

Lodged at the Land Tides office by;

The Auchoricy having made an agrcernen, re/erred to in section 181( 1) of the
Planning and Environment Act 1987 require, a recording ,0 be made in the-
Regisrn,- /or <he 13nd.

Situate at 90 Fuller Road. North Worn;haggi

Sirnate at Heslop Road. North Wonthaggi
described in Certificate of Tide Volume 10008

I
I s Lot3 on Phn

of Subdivision PS302494N.

Au,hority: B.ss Coast Shire Council

76 McBride Avenue, Wonthaggi
Section and Act under whictl Section 173
Agreement made: Planning & Environment Act 1987

A copy of <he Agreement is attached to thi Ap ication.

Signature for the Authority:

Name of Officer: |

i
Des,gnation: Chief hecutive Officer

Q-lecn/l
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TAUAMUAL

SECTION 173 AGREEMENT

BASS COAST SHIRE COUNCIL
{Council}

-and -

SUMMERFIELDS WONTHAGGI PTY LTD
(Summerfields)

-and -

BEW FAMILY INVESTMENTS PTY LTD
{BEW) .

-and -

WENTWORTH PTY LTD

Harwod Andewa: Pry L

BN D8 07 68 004

0 Ghringhap Simeel. Goaslong 1220, Vickds, Ausiraka
DY, 2308 Calng

PO Sow 104 Garekong Vg 3220

Telephone: 03 5225 5225 Faceimile: 03 5225 02

1R



Delivered by LANDATA®. Land Yictoria timestamp 05/08r2014 10:22 Page 3 0f18

AJ534369V

GT0NAn HOrs0 113

THS AGREEMENT iz made on the 8-‘9" day of .Ehm:jzm% [”MWWM“‘W”‘WW

PARTIES:

1. BASS COAST SHIRE COUNCIL of 76 McBride Avenue, Wonthaggi in the State of Viclornia
{*Council™; ang

2, SUMMERFIELDS WONTHAGGI PTY LTD of Level 1, 356 Main Street, Momnington in the
State of Victona {"Summerfields") and BEW FAMILY INVESTMENTS PTY LTD of Level 1, 6
Clow Street, Dandenong in the State of Victoria {*BFI™), and WENTWORTH PTY LTD of 270
Bay Street, Brighlon, in the State of Victeria ("Wentworth') {colleclively referred to as “the
Cwmer™).

RECITALS:

R1. The Coungil is the responsible authority under the Bass Coast Planning Scheme for the
purposes of administening the provisions thereof,

Rz Summerfields is the registered proprietor of the land %nown as 90 Fulter Road, North
Wonthaggi in fhe said State being the land described in cerificate of titte vofurne 5304 folio
791 known as Lot 1 on Tile Plan 402501G {"the Summaerfields land™).

R3. BEW is the registered proprietor of the land known as Heslop Road, Nerth Wonthaggi in the
said State being the land dascribed in cerdificate of titke volume 10008 folio 898 known a8 Lol
2 on Plan of Subdivision PS302494N (“tha BEW land").

R4, Weniworlh is the registered proprietor of tha land describad in cerifficate of title volume 10008
folic 697 known as lot 3 on Plan of Subdivision PS302494M {"the Wentworth land"),

R5. Amendmenl C113 to the Planning Scheme was adoptad by the Minister for Planning on 15
September 2040, and affects land within the north east growth area of Wonthaggi.
Amendment C113 introduced the Wonlhaggi Dalyston Strechure Plan as a reference
document into the Scheme, and incorporated 1he key objectives and strategies within the
Wonthaggi Dalyston Struciura Plan into the Scheme. Amendment €113 also rezoned 179
hectares of tand located within the Wonthaggi north east growth area from a Farming Zone to
a Residential 1 Zone, and introduced Schedule 21 to the Development Plan Overay
("DPDZ1") into ihe Planning Scheme and applied DPOZ21 over all of tha land rezaned.

RG. A& aresul of Amendment G113, the Subject Land is subject to DPO21 under the Planning
Scheme, which requires the preparation of a development plan with respecl 1o tha Subject
Land to the satisfaction of the Council. Clause 3.0 of DPO21 provides as follows:

M2 1 102594 PO 5004 DO 1 - 5.0 221311 11214 Tomm © HBrwood Angsws LAwors
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9.

"Befare a permil is issued the owners of ihe fand must enter info an Agreemen! with
tha responsible authority pursuan! to Seclion 173 of the Planning end Environment
Aci 1887,

This Agreement musl make provision for contribulions fo ba made by the owners
fowards the provision of on-site and off-site road and tralfic improvements {inciuding
tha provision of land andfor the payment of financial levies), required as 8
consequence of the intended use and develapment of the land.*

RY. The Owner intends to subdivide the Subject Land into 683 lois in accordance wilh the
Development Plan.

R8. This Agresemeant is entered inta between the Councd! and the Qwner as provided for in DPOZ1
and section 173 of the Act, in order to facilitate the subdivision of the Subject Land and agree
1o the delivery of key community and dewelopment infrastructure in a timely and efficient
manner upon terms which require land owners penefiting frorn such infrastructure to bear an
appropiiate part of the costs of such works.

RA. Thiz Agreement is also entered into between the Council and the Owner pursuant to section
173 of the Act in order to achieve and advance the objectives of planning in Victoria and the
objectives of the Planning Scheme in respect of the Subject Land,

R10.  The Summerfields land is subject to regisiered mortgage Mo, AHOBDO4SM registered on 5
March 2010 in favour of Bank of Queensland Ltd.

R11. The mongagee referred to in Recital R10, as evidenced by its consent on the atiestation
pagee, consent to this agreement ard agree, in the event that it becomes a mortgagee in
possession, 10 be bound by this Agreement.

R12.  The Wentworth land is subject 1o an agreement registered under saction 173 of the Act on &
December 2009, such agreement setling cul a framework for the drainage strategy of land 1o

the sauth of the Wentworth land.
AJ534369V

OPERATIVE PART: ITTEH Wiy 1M
1. THE PARTIES AGREE AS FOLLOWS: mmnmwmmwm
1.1, Definitions

In this Agreement the words and expressions set out in this clause have the
fellowing meanings unlass the context admits otharwise -

1.4.1. “Act’ means the Planning and Environment Act 1987,

MET G BF SOZBS5004 DOCP_ 2 - 5 P25 2011 11:18  Teamm 4 Harwood Andrews Lawyeny
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112, ‘Adjustment Index” means the Building Price Index, Melboume as
published in the latest edition of Rawlingons Austrafian Construction
Handbook or if this index is not available by reference to the Australian
Bureay of Statistics Producer Price Index, Ouipul of General
Construction Industry - Victotia publication series 6427.0 Tables 15 and
16;

1.1.3, “Agreemen” means this agreement and any agresment executed by the
parties expressed to be supplemental to this Agreement;

114, “Community Facilty ltems™ means those community facility Aems
marked CFO1 - CFO3 on Figure 2, Location of Community Facility hems,
within the CP;

1.1.5. “Contribution™ means a contribution towards the construction ar greation

of an Infrastructure Project;

1.1.8, “CP" means the Wonthaggi North East Developmant Coniributions Flan
dated 21 January 2019, prepared by Urban Enterprise Pty Lid;

11.7, *Council® means Bass Coast Shire Council as the Responsible Authority
for the Planning Schame and any subsequent person or body which is
the Responsible Authorily for the Flanning Scheme;

118 ‘Development Pfan" means the plan entitled “Development Plan,
Summerfields” Fuller Road, Wentworth Road & Heslep Read,
Wonthaggi' prepared by Beveridge Williams for Wallis Watson Group,
Wentworth Pty Ltd and BEW Family Invesiments Pty Ltd dated 4 April
2011 &= adopted by 1he Council on 20 September 2071:

1.1.9. *DPO21° means Schedule 21 fo tha Development Plan Overlay under
the Pianning Scheme;

1.4.10.  ‘Infrastructure Project” means an infrastructure project included in the
Infrastruciure Project List of in the CP and in respect of which a
Contribution is lkeviad for that project;

11,11, “Infrastruciure Project Lisi™ means the lisl of Infrastructure projects at
Annexure 4 of this Agreement;

1.1.12. "Mortgagee™ means the person or persons registered or entilled from
time to time to be registered by the Regisirar of Titles as Margagee of

the Subject Land or any part of i,
AJ534369V
BTN TR
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1.1.13. “Owner” means the parson or persons registered or entited from lme to
time 1o be registered by the Registrar of Titlks as proprietor or
proprietors of an estate in fee simpke of the Subject Land or any pant of it
and includes a Mortgages-in-possession;

1114, “party or parties” means the owners and Council under this Agreement
as appropriale;

1.1.15.  "Planning Scheme” means the Bass Coast Planning Scheme and any
olher planning scheme which applies to the Subject Land;

1.1.16. ‘Resldential lof” means a Iot intended to be finally developed with a
dweiling. It does not include a supar kb, bakance kot or the like which is
intended ta be further subdivided,

1.1.17.  “Statemant of Compliance” means a statement of compliance issued
under the Subdivision Act 1988;

1.1.18. *Subject Land® means the land referred to in Recitals R2, R3 and R4;
and

1.1.14. ‘Wonthaggl Dalyston Structure Plan™ means the plan prepared by
Coomes Consuliing entitled ‘Wonthagg! / Dalvsion Siructure Plan’ datad
September 2008,

1.2 interpretation

in the interpretation of this Agreement (including its recitala and eny schedules)
except io the extent hat the context ctherwise requires:

1.21. Words {including defined expressions) denogting the singular will be
deemed to include the plural and vice versa.

1.2.2, Words {including definad expressions) denating any gender will be
desmed to include all other genders.

1.2.3. Words (including defined expressions) dencting persons will be deermed
te mclude all trusts. bodies and  associalions, corporata or
unincorporated, and vice versa.

1.24. References fo 8 statule or statutory provision will be desmed to include
any statutory provision which amends, extends, consclidates or replaces
the same or which has been amended, extended, consolidated or

AJ534369V
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1.2.5.

1.2.6.

1.2.7.

128

1.2.8.

1.2.10.

-5-

replaced by the same and any by laws, local laws, licences, statutory
instruments, rules and regulations, orders, notices and directions,
consents or permission made under it and any condition attaching to it.

Headings are included for convenience only and will not affect the
interpretation cf this Agreement or any schedule.

References to clauses, recitals and schedules are to clauses of, and
recitals and schedules to, this Agreement.

References to the parties will include their transferees, heirs, assigns,
and liquidators, executors and legal personal representatives as the
case may be.

Reference to the Subject Land in this Agreement will include a reference
to any lot created by the subdivision of the Subject Land or any part of it.

Reference to a document or agreement includes reference to that
document or agreement as changed, novated or replaced from time to
time,

Where a word or phrase is given a definite meaning in this Agreement a
part of speech or other grammatical form for that word or phrase has a

corresponding meaning.

2. OWNER COVENANTS

Contributions

2.1 The Owner acknowledges and agrees that:

2.1.1 It will, as provided for in clause 2.1.3, pay to Council the levy specified in

clause 2.1.3.

2.1.2  The total amount of Contributions to be paid by the Owner in accordance with

the Infrastructure Project List is $3,403,052.00, subject to indexation in

accordance with clause 2.1.5 of this Agreement. Mcre specifically, in

satisfying its obligation to pay the levy in ¢clause 2.1.3,

2.1.21 The maximum Contribution payable by Summerfields to

Council is $865,807.00,

AJ534369V

0710372012 $107.50
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2122 The maximum Contribution payable by BEW to Council is
$108,429.00.

2123 The maximum Contribution payable by Wentworth to Council

is $2,428,815.00.

2.1.3 Prior to the issue of a Statement of Compliance with respect to any new
residential lot created on the Subject Land, the owner of the land which
contains such lot, either in whole or in part, will pay to Council to its
satisfaction $5,027.00 per Residential lot.

2.1.4 The monetary contributions set out in the Infrastructure Project List towards
the Infrastructure Projects listed as “contribution” for items OS83, 0S4 and
03513, being 'Park A, 'Park B’ and ‘Wetlands — north east corner of Subject
Land’ respectively, and any other Infrastructure Projects which may require
provision of tand by the Owner to the Council, are to be paid to the Council
over and above the provision of that part of the Subject Land to Councll
which is to accommodate those Infrastructure Projects.

2.1.5 The Contribution amounts in clauses 2.1.2 and 2.1.3 of this Agreement must
be adjusted on a compound basis upwards on 1 July each year after the
commencement of this Agreement by reference to the Adjustment Index.

216  Prior to the issue of a statement of compliance in respect of a subdivision
which would in Council's opinion acting reasonably result in more than 95%
of lots on an individual owner's land being created, that individual owner must
pay to Council any amount required to reach the maximum contribution for
that individual owner as identified in clauses 2.1.2.1 to 2.1.2.4 of this
Agreement.

2.3 The Parties agree that should an Qwner have paid to the Council the total amount of
its Contributions as set out in clauses 2.1.2.1 — 2.1.2.3 of this Agreement (as indexed)
prior to the issue of the Statement of Compliance for the final stage of subdivision for
that Owner'’s part of the Subject Land, the parties agree that no further Contribution
will be due to be paid by the Owner under this Agreement with respect to the
development of its part of the Subject Land.

3. WORKS IN LIEU OF DEVELOPMENT CONTRIBUTIONS AJ534369V

07/03/2012 #0750 113

AR
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i
3.1 The parties acknowledge and agree Lhat:

3.11  subject to dlause 3.1.1.1 provided Council in its absolute discretion agrees in
wriling, the Owner may construct or cause to be constructed an Infrasiructure
Project {works-in-liey) and recenqe a credil for the cost of that Infrastructure
Project #gains! the obligation to pay tha Contributions:

31141 daspite the absolute discration afforded to Council in clause
3.1.1, it is at the Owner's absolute discrelion as to whether il
elects 1o construct Infrastructure Project items 053, OS54,
03513, M1, ROS5 and RO8 as works in lleu;

3.12  the credit to which the Owner shall be entitled in respect of works-in-lieu shall
be the amount specified as the ¢osl of that Infrastrociure Project in the
Infrasiructure Projects List indexed in accordance with this Agreement,
unless Council expressly agrees otherwise in writing;

31.21 f Council expressly agrées in writing that part of an
Infrastructure Project may be constructed as works in lieu the
amount of the credii will be apportioned 1o accard with the
proportion of the Infrastructure Projact constructed as works
in lieu:;

313 any credit accrued in accordance with clause 3.1.1 of this Agreement will be
deducted from the total cost of Contributions for each Cramer as set out in
clauses 2.1.2.1 —2.1.2.3 of this Agreemant:

314 any agreement in wriling [h respect of works-in-lieu between the Council and
the Owner shalt be deemed to require that the works must

(a) be constructed in acoordance with plans and specifications first approved
by Council;

(b) accord with any condiions on 1he approval of the plans and
specifications;

{c) be constructed ko the satisfaction of Council;

{d) be in accordance with the specifications, requirements and any
necessary approvals of all relevant authorities; and

AJ534369V
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() be maintained free of defects for a period of 12 months from their
practical completion:

415 an Owner will nol be required to pay any contribulions in cash until its credit
accrued in accordance with clause 3.1.1 of this Agreament has been
exhausted; and

318  any credit accrued in accordance with clause 3.1.1 of this Agreement which
remains following the issue of a statement of compliance for the final stage of
subdivision of the Subject Land will ba reimbursed to the entity ihat has
accrued the credit, being either Summerfield, BF or Wentworth .

4, FURTHER COVENANTSE OF THE OWNER

The Owner warrants and covenants with the Council that:
4.1.1. It owns the Subject Land.

412, Save as shown in the certificates of titke 1o the Subject Land, there are
nc mortgages, iens, charges, sasemenis or other encumbrances or any
rights inherent in any person affecting the Subject Land or any part
thereof and not disclosed by the usual searches.

413 Mo part of the Subject Land is subject to any righl obtalned by adverse
possession of which the Crwner is awars.

414 It has not entered into any contract of sale or lzase in respect of the
Subject Land or any part thereof which oplion, contract or lease is shill
subsisting save in respect of the agreement between it known to the
Council.

415, It will not sell, transter, dispose of, assigh, montgage or otherwise part
with possession of the Subject Land or any part thersof wilthout first
providing ko its successors a copy of this Agreemaent.

415, The Owner will within 28 days of witten demand pay to the Council the
Council's reasonable costs {including legal costs) and expenses of and
incidental to the preparation, execution and registration of tha
Agraement. To the extent that such costs and expenses constitute legal
professional costs, either party may -have these costs assessed by the
Law Instiiute of Victoria and in that event the parties shall be bound by

AJ534369V
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the amount of thal assessmenl, with any fee for obtaining such an
assessment being bome equally by Council and the Gwnar, Such costs
payable by the Owner shall include the costs and disbursements
assockated with the registration of the Agreement on the tifles and
remowval therefrom.

42 Registration of Agreemant

The parties agree and the Owner acknowledges that the Council will forthwith after
the execution of the Agraement and prior to the first Sialement of Compliance being
issued with raspect 1o the proposed subdivision of the Subject Land register ihe
Agreement on the tiles of the Subject Land pursuant to the provisions of Section
181 of the Acl.

LY COUNCIL'S COVENANTS

The Council agrees that;

51 It must apply all Contributions pald by the Owner lowards the construction of the
Infrastructure Projacts and the specific amount of the applicalion of the contribution Lo
each Infrastructure Project must ba commensurate with the amounl spacified in the
Infrastructure Project List.

52 All Contributions paid by the Cwners, including the Contribution paid in aceordance
with clause 2.1.4 of this Agreement, will be held and applied by the Council as though
i wera a contribution under a Development Contributions Owveray payment,

5.3 Unless tha Owner elects fo construct the following Infrastructure Project ilems as
works in liey in accordance with Clause 3 of this Agreement, 1he Council will complete
construction of:

5311 Infrastructure Project items 053, 0S4, and ROS prior to the issue of a
Statemant of Compliance which would in Council's reasonable apinion result
in more than 0% of lols o0 the Subject Land being created; and

532 Infrastructure Project items ROS (insofar as it extends akong the Subjec
Land) and (513 within two years of the issue of a Statement of Compliance
in respect of a subdivision which would in Council's reasonable opinion
regult in 95% of lots on the Subject Land being created. .
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54 )t will not propose, exhibit or adopt any future amendment to the Flanning Scheme
which applies fo the Subject Land and concems developmend or open space
coninbutions that is inconsistent with this Agreement.

6. APPLICATION OF CONTRIEUTIONS

The parties scknowledge and agree that

i. In the avent that the Council has insufficient funds to complete all Infrastructure
Prafects, it must apply towards the Infrastruciure Projects any funds it has received
from the Owner as a Contribution: and

fi. If, at the end of the Owner’s obligations under Lhis Agreemaent there are excess funds
paid as a Contribution held by the Council and such funds are nol sufficient in
Council's reascnable cpinion lo undertake an Infrastructure Project, then Counil
must apply any such excess funds towards the improvement of public land which is
within the Subject Land or olherwise as expressly agread in writing with the Ownar.

T AMENDMENT

This Agreement may be amended only in accordance with the requirements of the Act,

B, WAIVER

No waiver by any party of any defaull in the strict and literal performance of or compliance
with any provision condition or requirement in this Agraement will be deemed to be a waiver
of strict and literal performance of and compliance with any other provision, condition or
requirement of this Agresmant nor to be a waiver of or in any way ralease any party from
compliance wilh any provision condition or requirement in the fulure nor will any delay or
omission of any party 10 exercise any right under this Agreement in any manner impair the
exercisa of such right accruing to it thersafter.

4. NO FETTERING OF COUNCIL'S POWERS

8.1 The partias acknowledge and agree that this Agreement does not fetter or restrict the
power or discretion of the Council to maka any decision or impose any requirements
or condilions in connection with the granting of any planning approval or cerdification
of any plans of subdivislon applicable to tha Sublect Land or relating to any use or
davelopment of the Subject Land.
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a2 For clarity, nathing in Lhis Agreement which provides for the provigion of contributions
to the Infrastructure Projects shall fetter the Council's abilily to require the Owner to
contribule to or provide local roads and other kodal infrastructure reasonably required
by the subdivision of the Subject Land and nomally associated with the development
of land including water supply, stormwater drainage, gas and electricity services and
telecommunications infrastructure and which is not otharwise provided for in the CP.

10. NOTICE

All notices and other Gommunications provided for or parmilted by this Agreemant will be sent
by prepaid mail, by hand delivery, email or by facsimile to the addresses of the parties as
specified in this Agreement or to such other address or person as any party may specify by
notice in writing 1o the other party or parlies, and may be sent by an agent of the party
sending the notice. Each notice or communication will be deemed to have been duly
receed:

101, not later than two business days after being deposited in the mail with poslage
prapaid;

102, when delivered by hand;

105 il sant by email upon producupn of a delivery confirmation report raceived by the
sender which records the time the email was dellvered unfess the sencer received a
delivary failure notification; or

10.4, if sent by facsimile transmission upon completon of that fransmission and
producilon of a transmission report stating that ihe facsimile was senl to the
addressea’s facsimile nurnber.

1. JURISDICTION

This Agreement will be governed by and construed in accordance with the law of the State of
Victoria and each of the parties hereby submits to the jurisdiction of the Courts of the State of
Victoria and the Victorian Civil and Administrative Tribunal.

12. INVALIDITY OF ANY CLAUSE

Netwithstanding anylhing 1o the contrary in this Agreement, if any provision of this Agreement
will be Invalid and nol anforceable in accordance with its kerms, all other provisions which are
self sustaining and capatle of separate enforcement without regard to the invalid provisions
will be and continue to be valid and enforceable in accordanca with those terms,
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13. AGREEMENT BINDING ON SUCCESSORS OF OWNER

This Agreement will extend to and bind the Owners’ successors, assigns, administrators,
transferees and legal personal representatives and the obligations imposed upon them shall
also be binding on their successors transferees purchasers mortgagees and assigns as if
each of them had separately executed this Agreement.

14, JOINT OBLIGATIONS

In the case of each party that consists of more than one person (including in that expression
any corporation) each of those persons covenants, agrees and declares that all of the
covenanis, agreements, declarations and consents contained in this agreement and made
and given by that party have been entered into, made and given and are binding upon that
person both severally and also jointly with the other person or persons constituting that party

15. GST
15.1. In this clause 3, ‘GST Act’ means the A New Tax System (Goods and Services Tax)
Act 1893 (Cth).
15.2. Expressions used in this clause and in the GST Act have the same meanings as

when used in the GST Act.

15.3. Amounts payable and consideration provided under or in respect of this Agreement
are GST exclusive.

15.4. The recipient of a taxable supply made under or in respect of this Agreement must
pay to the supplier, at the time the consideration for the supply is due, the GST
payable in respect of the supply. This obligation extends to supply consisting of a
party's entry into this document.

15.5. A party is not obliged, under clause 3.3, to pay the GST on a taxable supply to it
until given a valid tax invoice for the supply.

16. THE PARTIES AGREE

16.1. The Council and the Owner shall do all things necessary (including signing any
further agreement, acknowledgment or document) to give full effect to the terms of
this Agreement and to enable the Council to register this Agreement on the titles to
the Subject Land in accordance with the Act.

AJ534369V
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16.2. The Agreement shall commence on the date that it bears and shall end upon
payment of all sums payable by the Owner under this Agreement. The Council
must at the request of, and at the cost of, the Owner take steps to end the
registration of this Agreement on the certificates of title to the Subject Land upon its
ending.

EXECUTED BY THE PARTIES

THE COMMON SEAL of BASS COAST SHIRE
COUNCIL was affixed hereto in the presence of:

Mayor. / ............

o
. Cliet’EXEfcu. v . Lcer/%

THE COMMON SEAL of SUMMERFIELD$
WONT _ GGI PTY LTD I 2
aff i ence of the authorised persons:

Director % /“ﬁ % ,

Director/Secretary

THE COMMON SEAL of BEW FAMILY

INVESTMENTS PTY LTD | =5

affixed in the presence of the authorised persons:
Sol£ Director jlﬂ

Director/Secretary

EXECUTED by WENTWORTH PTY LTD
I i -ccordance with Section 127 of
the Corporations Act 2001:

Sole Director & Sole Company Secretary
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MORTGAGEE’'S CONSENT

BANK OF QUEENSLAND LTD as mortgagee under mortgage No AF283947L acknowledges and
agrees to be bound by the terms of this Agreement as it affects the land the subject of the mortgage.

DATED: Iéﬂ*UanuWS 2012

Executed on behalf of
BANK OF QUEENSLAND LTDxw. e,

Print name bf‘\\/\D CTU%TU\\ )
Position held . RL G"OI\PP;L- WRQE&

BANK OF QUEENSLAND LIMITED ABN 32 009 655 740 BY ITS DULY
CONSTITUTED ATTORNEY DAVID ANTHONY GUSTIN UNDER POWER
OF ATTORNEY BOOK NO 277 AT PAGE 018 ITEM 26 WHO HAS
RECEIVED NO NQTICE OF REVOCATION OF THE POWER
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